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X FOREWORD X

Paris Baby Arbitration is a Parisian associationand an international forum aiming the
promotionof youngarbitrationpractice aswell astheaccessibilityandthe popularizingof this
field of law, still little known.

Each month, its team hasthe pleasureto presentyou the Biberon, an English and French
newsletterintendedo facilitatethelectureof thelatestandthe mostprominentdecisiongiven

by statesandinternationajurisdictions,andthe arbitralawards.

For this purpose ParisBaby Arbitration encourageshe collaborationandthe contributionof
theyoungeractorsin arbitration.

Paris Baby Arbitration believesin work, goodwill and opennessalues,which explain its
willingnessto permityoungerjurists andstudentsto expresshenselvesandto communicate

their passiorfor thearbitration.

Finally, you canfind all the previously publishededitions of the Biberon and subscribeto
receivea newissueeachmonthon our website:https://parisbabyarbitration.com/

We alsokindly invite you to follow usin our Linkedin andFacebookpagesandto becomea
newmemberof our Faceboolgroup.

Enjoyreading!
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FRENCH COURTS

COURT OF CASSATION

><]J P>]
> >

Court of cassation,First Civil Chambers, 1 Decenber 2021,No.20-16.714
By Arthur Etronnier

On 1 December2021, the Court of Cassationhandeddown a decision concerningthe
applicationof Article 1520,1° of the Codeof Civil Procedurdollowing anappealo setaside
anarbitrationaward.

In thepresentaseMrs K PandherdaughteMrs K L (fitheK consort®) cameinto possession
of sharef two VenezuelarcompaniesThe latterrecoverecandobtainedSpanishationality
in 2003and2004respectivelyln 2012,theK consortsnitiatedarbitrationproceedingggainst
the Bolivarian Republicof Venezuelan the basisof the bilateraltreatyfor the promotionand
mutualprotectionof investmentgconcludedetweertheKingdomof Spainandthe Bolivarian
Republicof Venezuelan 1995).

The arbitral awardissuedin Parisin 2014, following thefilin g of the 2012 arbitrationclaim,
wassubjectto an annulmeniappeal . This judgmentthereforefollows a previousjudgmentof
the ParisCourtof Appealof 3 June2020renderedn remandafter cassatior{Cass. 1stCiv.,
13Februan2019).Thedecisionof the Courtof Appealwasthesubjectof anappealn cassation
filed by theK consorts.

The K consortssubmittedtwo pleasto the Court of Cassation.The first ground of appeal
concernedherejectionof the groundsfor dismissalput forward by them.Indeed theyargued
thatthey hadwaiveda claim following the partial awardenshriningthe court'sjurisdictionto

respondo thesaidclaim. Thetribunalthentookthisinto accountin its final awardby notruling

on the latter. Consequentlythe parties consicered that the plea for annulmentraised by

Venezuelanddirectedagainstthe partialawardis devoidof objectsincethe tribunalwasnot
competento rule ontheclaim.

The Courtof Cassatiorrejectedthis ground,consideringhatthe possibility for Venezuelato
challengdhetribunal'sjurisdictionwasnot calledinto questiorby circumstancefllowing the
filing of theactionfor annulment.

Thesecondyroundof appeakoncernedheapplicationof Article 1520,1° of the Codeof Civil
ProcedureThe K consortsconsideredhat the Court of Appeal had misappliedthe latter.
Indeed, pursuantto Article XI (1) of the SpanishVenezuelanBIT, arbitrationis possible
betweenaninvestorof one contractingparty andthe othercontractingparty. Underthe same
treaty,aninvestoris defined,in substanceasany naturalpersonpossessinghe nationality of
a contractingparty underits nationallaw andinvestingin the territory of the other.Finally,
investments definedasfianytypeof assetsinvestedoy investorsof oneContractingParty in
the territory of the other ContractingPartyo. It shouldbe notedthat the list of investments
proposedn the BIT is not exhaustive.The consortsK reproachedhe Court of Appeal for
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havingadded o the conditionsof nationalitypresenin the BIT, thatthe investorhadto have
the nationality of the contractingparty at the time of the realization of the investment.
Consequentlyit would haveviolatedArticle 1520,1° of the Codeof Civil Procedurewhich
stateghatfian actionfor annulmenis only availableif : 1° Thearbitral tribunal haswrongly
declareditself competenbr incompetenf € ] The Courtof Appealhadindeedconsidered
thatthe tribunal hadwrongly declaredtself competenby not verifying that the condition of
nationalitywasindeedverified onthedaytheinvestmentvasmadein 2001.

The Court of Cassatiorthen challengedhe decision,consideringthat the appealjudgeshad
addedconditionsto the SpanishVenezuelarBIT thatwerenotinitially foreseen.

The Courtof Cassatiorthereforequashedhe decisionof the Courtof Appealandreferredthe
partiesbackto the ParisCourtof Appealotherwiseconstituted.

%

A COURTS OF APPEAL

[><]

Paris Court of Appeal, 7 December2021,No. 18/10220
By Felipe Takehara

On 7 DecembeR021,the ParisCourtof Appealrejectedthe DemocraticRepublicof Congo's
(ADRCO) appealagainstthe recognitionorder of an arbitrationaward, which discussedhe
Frenchconcepbf retrait litigieux( A ¢ o n t weintt h dorusathes principlesof dueprocess
andpublic policy.

TheDRC concludedacreditagreementvith EnergoinvesbD ( i En e r g tofinancethe t 0 )
constructiorof an electricpowertransmissiorine. Ruledby Swisslaw, the contractincluded
anICC arbitrationclausewith theseatn Zurich. ThecreditorEnergoinvesassignedis claims
againstDRC to FG HemispheréAssociategiFG Hemispheré), who obtainedthe recognition
andenforcemenorderof theawardin France.

The arbitration award condemnedhe DRC to pay the loaned amount,interestcosts,and
arbitrationfees.On 16 November2004,FG Hemispherenotified the debtorof the assignment
of claim, and on 5 November2009, an enforcementorder within Frenchjurisdiction was
grantedo thiscompanyOn 28 February2018,the Courtof Cassatiorsetasideaprior decision
of the Cout of Appealfrom 12 April 2016.

On 25 May 2018,underreconsideratiomeforethe ParisCourtof Appeal,the DRC requested
theannulatiorof theenforcementrder,whichwould havedisregardethed e b t poerogasve
of retraitlitigieux andthe arbitraltribunalviolation of the principlesof dueprocessandpublic

policy.
Themaindebateconcerngheretrait litigieux, thepossibilityfor adebtortofi b w y thexlaim
by payingthe assigne¢he samepricethe latter paid to purchasehe claim. Thus,amihilating

any potentialupsidefor the assigneeThe Court observedhat this institution canimpactthe
amountdefinedin the arbitrationaward.In consideratiorof article 15250f the Civil Codeand
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the list of article 1520 of the Codeof Civil Procedue, the Court statesthat this requestfor
fibuying offo thedebtdoesnot obstructtherecognitionandenforcemenof theaward.It rejects
sucha pleawithout further developmenbof the discussionsboutthe competence&eompetence
principleandthe Frenchoverriding mandatoryprovisionsbroughtby the parties.

Unlike thepreviousplea,aviolation of dueprocesss areasorto setasidethearbitrationaward
accordingto article 15200f the Codeof Civil ProcedureThe Courtof Appealcommentghat
apartymustbeproactive safeguardinghecelerityandloyalty of theproceedingsandobserves
thatthe DRC waslegally representedndgiven propernoticeof the arbitration.Nevertheless,
theDRC deliberatelychoosedo renouncets adversariatole in the procedure.

The DRC pleadsthatthe recognitionof the violation of Frenchpublic policy becauseopn the
one hand, the exceptionalcircumstanceof the armed conflict preventedthe right of an

appropriateproceduredefensginfringementof the principle of equdity of arms),andon the
other hand,that the assignmenbf claim was, in fact, a fraudulentoperation.The Court of

Appealaffirmsthatthe DRC did not provideany complaintabouttheinequalityof armsbefore
thearbitrationprocedureandthatanassigmentof claimsin itself doesnot characterizdraud.
The Courtalsorejectedthis plea,which wasnot arguedandnot evenbroughtto the arbiters'
consideration.

By thesemeanstheParisCourtof Appealrejectstherequesftor retrait litigieux andthe appeal
againstherecognitionandenforcemenorderof thearbitrationaward.

Paris Court of Appeal, 7 December2021,No. 21/04236
By Idil GizayDogan

By decisionof 7 December2021,the ParisCourt of Appealrefusesto transmita QPC (the
FrenchPriority PreliminaryReferencanechanisnonissuesof constitutionality)relatingto the
conformity of the provisionsof articles1699,1700and1701of the Frenchcivil codewith the
rightsandfreedomgyuaranteedby the constitution to the Courtof Cassation.

The DemocraticRepublic of Congo and the National Electricity Company(AiNECGO) have
concludedwith EnergoinvesDD (fiEnergoinvesi) a creditagreemengovernedoy Swisslaw
including an arbitrationclausewith Zurich asthe seatof the arbitral tribunalandreferringto
the regulations of the International Chamber of Commerceof Paris (ICC). In 2001,
Energoinvestrequestedthe initiation of the arbitration procedurewith the ICC to obtain
paymentof a certainsum. The arbitral tribunal sitting in Zurich issuedits arbitrationaward
accordingto which the DemocraticRepublicof Congoand NEC are jointly and severally
orderedto pay the disputedsum. In 2004, FG HemisphereAssociates( i HE mi s pher e 0)
notifiedtheDemocratidRepublicof Congoof thecessiorof thedebtsof Energoinvestin 2009,
atFG Hemisphere'sequesttheParisHigh Courtorderedheexequatuof thearbitrableaward.
However,in 2011,the DemocraticRepublicof Congoand SNEL appealedagainstthis order.
In 2012,the DemocratidRepublicof Congonotified FG Hemispheref the exerciseof its right
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of withdrawalaccordingto article 1699 of the Frenchcivil code.FG Hemispheraefusedto
recognizeheexerciseof this right.

By a judgmentdated 2016, the Paris Court of Appeal declaredinadmissiblethe disputed
withdrawalrequestrom the DemocraticRepublicof Congoanddismissedhe appealagainst
the order of exequaturof the arbitration award. Thus, the DemocraticRepublic of Congo
formedanappealo the Courtof Cassationln 2018,the Courtof Cassatiordecidedo referthe

partiesto the Paris Court of Appeal, before which the DemocraticRepublic of the Congo
requestedthe annulmentof the order of exequaturof the arbitration award, while FG

Hemisphereaiseda QP C,accordingto which the provisionsof Articles 1699,1700and1701
of theFrenchCivil Codewouldinfringetherightsandfreedomgyuaranteetty theConstitution,
in particulartheright to property,to freedomof entrepreneurshigo the right to maintainthe
economyof legally concludedagreementgp the principle of responsibility,to theright to an

effective judicial remedy,as well asto the principle of equality beforethe law and public

chargesFG Hemispheraalsodemandedhatthe DemocraticRepublicof Congobe dismissed
of its requesto condemn~G Hemispherdo the paymenif a sumof 50,000euroson the basis
of article7000f the FrenchCodeof Civil ProcedureThe Courtof Appealdecidedhattheplea
basedon a QPCwasadmissiblegiventhat FG Hemisphereaisedthe pleabasedon the QPC
in aseparatavriting from thereasoneaonclusions.

Regardinghetransmissiorof the QPCto the Courtof Cassationthreesubstantiveeondtions

must be met. First, the disputed provisions must be applicableto the litigation or the

proceedingspr form thebasisof the prosecutionsecondtheseprovisionsmustnotbedeclared
in accordancevith the Constitutionbeforehandandfinally, the matter mustbe of a serious
nature.The Court consideredhat the first and secondconditionswere fulfilled. Indeed,the

Courtdecidedthatarticles1699,1700and 1701 of the FrenchCivil Codewereapplicableto

the litigation andthattheseprovisionswere not declaredn conformity with the Constitution.
However the Courtconsideredhatthe questiorwasdevoidof seriousness.

Indeedwith regardto theinfringementof theright to property the Courtof Appealrecallsthat

the Courtof Cassatiorhasalreadyconsideredwice thatthe questionaskedis not of a serious
naturewhenthe infringementof the right to propertycanbe justified by reasonsf general
interest.In thepresentase FG Hemisphereonsidershatthedisputedwithdrawalhindersthe

right of the creditorto recoverall his debtandthereforeviolatestheright to propertyandthat

this infringementis not justified by areasorof generalinterest However,the Courtconsiders
thattheinfringementof theright to propertyoperatedy article 16990f the FrenchCivil Code
pursuesa reasonof generalinterestgiventhatthe article aimsto fight againstthe speculation
of disputeddebtsandthatit is proportionateto the aim soughtsincethe transfereedoesnot

incur anylossin relation to theinitial purchase.

Regardingheviolation of thefreedomof entrepreneurshif;G Hemisphereonsiderghatthis
right hasbeenviolatedbecauséehetransferees deprivedof anyfinancialmarginregardles®f
theexistenceof ahazardn therecowery of debtsdueto a potentialuseof thewithdrawalright.
Forthe Courtthisinfringements justified sincethe professionahctivity of buyingreceivables
includestherisk of recoveryof thedebtaswell asthe potentialprofit andthatthesepeoplecan
takethis hazardnto accountwhendeterminingthe purchaserice.
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FG Hemispherefurther maintainsthat the automaticity of the disputedright of withdrawal

makesdt impossiblefor thecreditorto rely onthe badfaith of thedebtor,whichundermineshe

principleof liability andtheright to aneffectivejudicial remedymeaninghatthedebtorcould

escapéhis civil liability aswell asthe principle of full compensatiotfior the damageandthat

the creditor could not obtain the judicial condemnationof the debtorto pay all his debt.

However,the Courtunderlineshatthe legislatorcanarrangefor a reasonof generalinterest,

the conditionsunderwhich the responsibilitycanbe engagedand canthus, for sucha reason,
make exclusionsor limitations without these measureseing disproportionateThe Court

remindsthatthe principle of full compensatioris not a principle with constitutionalvalueand

thatthelegislatorhasthe powerto makesuchadjustmentsin addition,the Courtreiterateghat

theassignedlebtoris not exemptfrom anyliability sinceby exercisinghis right of withdrawal

it removeghehazardandthatthelossof amissedorofit doesnotcharacterizadisproportionate
harm.

With regardto the principle of equality beforethe law, FG Hemisphereconsidersthat this
principleis not respectedetweerthe assigneesf disputedclaimsandthe assigneesf non
disputedclaimsbut alsobetweerthe assigneesf disputedclaimsandthird-partyfunders.This
arguments alsodevoidof seriausnessince,accordingo the Court,thereis adifferencein the
situationbetweertheassigneef adisputeddebtandtheassigne®f apotentiallydisputeddebt,
justifying a differenceof treatment.In this case,the differenceis basedon the contenious
natureof the claim at the time of the assignmenandnot on the time of the assignmenbof the
claim. This differencein treatmentis relatedto the purposeof the disputedwithdrawal
mechanism.

Regardingthe principle of equality before public charges, FG Hemisphereconsidersthat
imposingonly on assigneesf disputedclaimsthe burdenof waiving part of the claimsthey
hold constitutesaninfringementof the principle of equalitybeforepublic chargesThe Court
of Appealrecallsthatthe legislatorhasthe prerogativeto regulatein a differentway different
situationsandcanderogatdrom equalityfor reason®f generalinterestprovidedthat,in both
casesthe differenceof treatmentwhich resultsfrom it is in relationto the objectof the law
which establisheg. In thepresentase asthepartiesconcernedrein adifferentsituation,the
only potentialloss of Alost earnings for the transfereedoesnot constitutea violation of the
principle of equalitybeforepublic charges.

On the violation of the right to maintainthe economyof contractsFG Hemisphereoelieves
that the economyof all contractsfor the assignmentof a disputeddebt is affected and
determinedby the risk of beingopposedo a disputedwithdrawalby the debtor.Theright to

maintaintheeconomyof contractss notaprinciplewith constitutionalvalueexceptin thecase
of retroactivequestioningoy a legislativeprovisionof the conventionthuslegally concluded.
In the presentcase the disputedprovisionsof the FrenchCivil Codewerein force beforethe

cessionwhich onceagainshowsfor the courtthelack of seriousnesef the question.

Finally, FG Hemisphereconsiderghatby ruling thatthe disputedright of withdrawalcanbe
invoked by the debtorassignedat the stage of contestingan arbitrationaward,the Court of
Cassatiorwould haveconferredunconstitutionascopeon articles1699,1700and1701of the
FrenchCivil Code.However,ii ¢ 0 n scasalawtcannotresultfrom a singlejudgment,even
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