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Paris Baby Arbitration is a Parisian association and an international forum aiming the 

promotion of young arbitration practice, as well as the accessibility and the popularizing of this 

field of law, still little known.   

 

Each month, its team has the pleasure to present you the Biberon, an English and French 

newsletter, intended to facilitate the lecture of the latest and the most prominent decisions given 

by states and international jurisdictions, and the arbitral awards.  

 

For this purpose, Paris Baby Arbitration encourages the collaboration and the contribution of 

the younger actors in arbitration.  

 

Paris Baby Arbitration believes in work, goodwill and openness values, which explain its 

willingness to permit younger jurists and students, to express themselves and to communicate 

their passion for the arbitration.   

 

Finally, you can find all the previously published editions of the Biberon and subscribe to 

receive a new issue each month on our website: https://parisbabyarbitration.com/  

 

We also kindly invite you to follow us in our LinkedIn  and Facebook pages and to become a 

new member of our Facebook group. 

 

Enjoy reading!  

FOREWORD 
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Court  of cassation, First  Civil  Chambers, 1 December 2021, No. 20-16.714 

By Arthur Etronnier 

 

On 1 December 2021, the Court of Cassation handed down a decision concerning the 

application of Article 1520, 1° of the Code of Civil  Procedure following an appeal to set aside 

an arbitration award.  

In the present case, Mrs K P and her daughter Mrs K L (ñthe K consortsò) came into possession 

of shares of two Venezuelan companies. The latter recovered and obtained Spanish nationality 

in 2003 and 2004 respectively. In 2012, the K consorts initiated arbitration proceedings against 

the Bolivarian Republic of Venezuela on the basis of the bilateral treaty for the promotion and 

mutual protection of investments (concluded between the Kingdom of Spain and the Bolivarian 

Republic of Venezuela in 1995).  

The arbitral award issued in Paris in 2014, following the filin g of the 2012 arbitration claim, 

was subject to an annulment appeal. This judgment therefore follows a previous judgment of 

the Paris Court of Appeal of 3 June 2020 rendered on remand after cassation (Cass., 1st Civ., 

13 February 2019). The decision of the Court of Appeal was the subject of an appeal in cassation 

filed by the K consorts.  

The K consorts submitted two pleas to the Court of Cassation. The first ground of appeal 

concerned the rejection of the grounds for dismissal put forward by them. Indeed, they argued 

that they had waived a claim following the partial award enshrining the court's jurisdiction to 

respond to the said claim. The tribunal then took this into account in its final award by not ruling 

on the latter. Consequently, the parties considered that the plea for annulment raised by 

Venezuela and directed against the partial award is devoid of object since the tribunal was not 

competent to rule on the claim.  

The Court of Cassation rejected this ground, considering that the possibility for Venezuela to 

challenge the tribunal's jurisdiction was not called into question by circumstances following the 

filing  of the action for annulment.  

The second ground of appeal concerned the application of Article 1520, 1° of the Code of Civil  

Procedure. The K consorts considered that the Court of Appeal had misapplied the latter. 

Indeed, pursuant to Article XI (1) of the Spanish-Venezuelan BIT, arbitration is possible 

between an investor of one contracting party and the other contracting party. Under the same 

treaty, an investor is defined, in substance, as any natural person possessing the nationality of 

a contracting party under its national law and investing in the territory of the other. Finally, 

investment is defined as ñany type of assets, invested by investors of one Contracting Party in 

the territory of the other Contracting Partyò. It should be noted that the list of investments 

proposed in the BIT is not exhaustive. The consorts K reproached the Court of Appeal for 

FRENCH COURTS 

COURT OF CASSATION 
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having added, to the conditions of nationality present in the BIT, that the investor had to have 

the nationality of the contracting party at the time of the realization of the investment. 

Consequently, it would have violated Article 1520, 1° of the Code of Civil  Procedure, which 

states that ñan action for annulment is only available if : 1° The arbitral tribunal has wrongly 

declared itself competent or incompetent [é]ò. The Court of Appeal had indeed considered 

that the tribunal had wrongly declared itself competent by not verifying that the condition of 

nationality was indeed verified on the day the investment was made in 2001.  

The Court of Cassation then challenged the decision, considering that the appeal judges had 

added conditions to the Spanish-Venezuelan BIT that were not initially  foreseen.  

The Court of Cassation therefore quashed the decision of the Court of Appeal and referred the 

parties back to the Paris Court of Appeal otherwise constituted. 

 

 
 

Paris Court  of Appeal, 7 December 2021, No. 18/10220 

By Felipe Takehara 

On 7 December 2021, the Paris Court of Appeal rejected the Democratic Republic of Congo's 

(ñDRCò) appeal against the recognition order of an arbitration award, which discussed the 

French concept of retrait litigieux (ñcontentious withdrawalò), and the principles of due process 

and public policy. 

The DRC concluded a credit agreement with Energoinvest DD (ñEnergoinvestò) to finance the 

construction of an electric power transmission line. Ruled by Swiss law, the contract included 

an ICC arbitration clause with the seat in Zurich. The creditor Energoinvest assigned his claims 

against DRC to FG Hemisphere Associates (ñFG Hemisphereò), who obtained the recognition 

and enforcement order of the award in France. 

The arbitration award condemned the DRC to pay the loaned amount, interest costs, and 

arbitration fees. On 16 November 2004, FG Hemisphere notified the debtor of the assignment 

of claim, and on 5 November 2009, an enforcement order within French jurisdiction was 

granted to this company. On 28 February 2018, the Court of Cassation set aside a prior decision 

of the Court of Appeal from 12 April  2016. 

On 25 May 2018, under reconsideration before the Paris Court of Appeal, the DRC requested 

the annulation of the enforcement order, which would have disregarded the debtorôs prerogative 

of retrait litigieux and the arbitral tribunal violation of the principles of due process and public 

policy. 

The main debate concerns the retrait litigieux, the possibility for a debtor, to ñbuy offò the claim 

by paying the assignee the same price the latter paid to purchase the claim. Thus, annihilating 

any potential upside for the assignee. The Court observes that this institution can impact the 

amount defined in the arbitration award. In consideration of article 1525 of the Civil  Code and 

COURTS OF APPEAL 
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the list of article 1520 of the Code of Civil  Procedure, the Court states that this request for 

ñbuying offò the debt does not obstruct the recognition and enforcement of the award. It rejects 

such a plea without further development of the discussions about the competence-competence 

principle and the French overriding mandatory provisions brought by the parties. 

Unlike the previous plea, a violation of due process is a reason to set aside the arbitration award 

according to article 1520 of the Code of Civil  Procedure. The Court of Appeal comments that 

a party must be proactive, safeguarding the celerity and loyalty of the proceedings, and observes 

that the DRC was legally represented and given proper notice of the arbitration. Nevertheless, 

the DRC deliberately chooses to renounce its adversarial role in the procedure. 

The DRC pleads that the recognition of the violation of French public policy because, on the 

one hand, the exceptional circumstance of the armed conflict prevented the right of an 

appropriate procedure defense (infringement of the principle of equality  of arms), and on the 

other hand, that the assignment of claim was, in fact, a fraudulent operation. The Court of 

Appeal affirms that the DRC did not provide any complaint about the inequality of arms before 

the arbitration procedure and that an assignment of claims in itself does not characterize fraud. 

The Court also rejected this plea, which was not argued and not even brought to the arbiters' 

consideration. 

By these means, the Paris Court of Appeal rejects the request for retrait litigieux and the appeal 

against the recognition and enforcement order of the arbitration award. 

 

Paris Court  of Appeal, 7 December 2021, No. 21/04236 

By Idil  Gizay Dogan 

By decision of 7 December 2021, the Paris Court of Appeal refuses to transmit a QPC (the 

French Priority Preliminary Reference mechanism on issues of constitutionality) relating to the 

conformity of the provisions of articles 1699, 1700 and 1701 of the French civil  code with the 

rights and freedoms guaranteed by the constitution, to the Court of Cassation. 

The Democratic Republic of Congo and the National Electricity Company (ñNECò) have 

concluded with Energoinvest DD (ñEnergoinvestò) a credit agreement governed by Swiss law 

including an arbitration clause with Zurich as the seat of the arbitral tribunal and referring to 

the regulations of the International Chamber of Commerce of Paris (ICC). In 2001, 

Energoinvest requested the initiation of the arbitration procedure with the ICC to obtain 

payment of a certain sum. The arbitral tribunal sitting in Zurich issued its arbitration award 

according to which the Democratic Republic of Congo and NEC are jointly and severally 

ordered to pay the disputed sum. In 2004, FG Hemisphere Associates (ñFG Hemisphereò) 

notified the Democratic Republic of Congo of the cession of the debts of Energoinvest. In 2009, 

at FG Hemisphere's request, the Paris High Court ordered the exequatur of the arbitrable award. 

However, in 2011, the Democratic Republic of Congo and SNEL appealed against this order. 

In 2012, the Democratic Republic of Congo notified FG Hemisphere of the exercise of its right 
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of withdrawal according to article 1699 of the French civil  code. FG Hemisphere refused to 

recognize the exercise of this right. 

By a judgment dated 2016, the Paris Court of Appeal declared inadmissible the disputed 

withdrawal request from the Democratic Republic of Congo and dismissed the appeal against 

the order of exequatur of the arbitration award. Thus, the Democratic Republic of Congo 

formed an appeal to the Court of Cassation. In 2018, the Court of Cassation decided to refer the 

parties to the Paris Court of Appeal, before which the Democratic Republic of the Congo 

requested the annulment of the order of exequatur of the arbitration award, while FG 

Hemisphere raised a QPC, according to which the provisions of Articles 1699, 1700 and 1701 

of the French Civil  Code would infringe the rights and freedoms guaranteed by the Constitution, 

in particular the right to property, to freedom of entrepreneurship, to the right to maintain the 

economy of legally concluded agreements, to the principle of responsibility, to the right to an 

effective judicial remedy, as well as to the principle of equality before the law and public 

charges. FG Hemisphere also demanded that the Democratic Republic of Congo be dismissed 

of its request to condemn FG Hemisphere to the payment of a sum of 50,000 euros on the basis 

of article 700 of the French Code of Civil  Procedure. The Court of Appeal decided that the plea 

based on a QPC was admissible, given that FG Hemisphere raised the plea based on the QPC 

in a separate writing from the reasoned conclusions. 

Regarding the transmission of the QPC to the Court of Cassation, three substantive conditions 

must be met. First, the disputed provisions must be applicable to the litigation or the 

proceedings, or form the basis of the prosecution, second, these provisions must not be declared 

in accordance with the Constitution beforehand and finally, the matter must be of a serious 

nature. The Court considered that the first and second conditions were fulfilled. Indeed, the 

Court decided that articles 1699, 1700 and 1701 of the French Civil  Code were applicable to 

the litigation and that these provisions were not declared in conformity with the Constitution. 

However, the Court considered that the question was devoid of seriousness. 

Indeed, with regard to the infringement of the right to property, the Court of Appeal recalls that 

the Court of Cassation has already considered twice that the question asked is not of a serious 

nature when the infringement of the right to property can be justified by reasons of general 

interest. In the present case, FG Hemisphere considers that the disputed withdrawal hinders the 

right of the creditor to recover all his debt and therefore violates the right to property and that 

this infringement is not justified by a reason of general interest. However, the Court considers 

that the infringement of the right to property operated by article 1699 of the French Civil  Code 

pursues a reason of general interest given that the article aims to fight against the speculation 

of disputed debts and that it is proportionate to the aim sought since the transferee does not 

incur any loss in relation to the initial purchase. 

Regarding the violation of the freedom of entrepreneurship, FG Hemisphere considers that this 

right has been violated because the transferee is deprived of any financial margin regardless of 

the existence of a hazard in the recovery of debts due to a potential use of the withdrawal right. 

For the Court this infringement is justified since the professional activity of buying receivables 

includes the risk of recovery of the debt as well as the potential profit and that these people can 

take this hazard into account when determining the purchase price. 
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FG Hemisphere further maintains that the automaticity of the disputed right of withdrawal 

makes it impossible for the creditor to rely on the bad faith of the debtor, which undermines the 

principle of liability  and the right to an effective judicial remedy, meaning that the debtor could 

escape his civil  liability  as well as the principle of full  compensation for the damage and that 

the creditor could not obtain the judicial condemnation of the debtor to pay all his debt. 

However, the Court underlines that the legislator can arrange for a reason of general interest, 

the conditions under which the responsibility can be engaged and can thus, for such a reason, 

make exclusions or limitations without these measures being disproportionate. The Court 

reminds that the principle of full  compensation is not a principle with constitutional value and 

that the legislator has the power to make such adjustments. In addition, the Court reiterates that 

the assigned debtor is not exempt from any liability  since by exercising his right of withdrawal 

it removes the hazard and that the loss of a missed profit does not characterize a disproportionate 

harm. 

With regard to the principle of equality before the law, FG Hemisphere considers that this 

principle is not respected between the assignees of disputed claims and the assignees of non-

disputed claims but also between the assignees of disputed claims and third-party funders. This 

argument is also devoid of seriousness since, according to the Court, there is a difference in the 

situation between the assignee of a disputed debt and the assignee of a potentially disputed debt, 

justifying a difference of treatment. In this case, the difference is based on the contentious 

nature of the claim at the time of the assignment and not on the time of the assignment of the 

claim. This difference in treatment is related to the purpose of the disputed withdrawal 

mechanism. 

Regarding the principle of equality before public charges, FG Hemisphere considers that 

imposing only on assignees of disputed claims the burden of waiving part of the claims they 

hold constitutes an infringement of the principle of equality before public charges. The Court 

of Appeal recalls that the legislator has the prerogative to regulate in a different way different 

situations and can derogate from equality for reasons of general interest provided that, in both 

cases, the difference of treatment which results from it is in relation to the object of the law 

which establishes it. In the present case, as the parties concerned are in a different situation, the 

only potential loss of ñlost earningsò for the transferee does not constitute a violation of the 

principle of equality before public charges. 

On the violation of the right to maintain the economy of contracts, FG Hemisphere believes 

that the economy of all contracts for the assignment of a disputed debt is affected and 

determined by the risk of being opposed to a disputed withdrawal by the debtor. The right to 

maintain the economy of contracts is not a principle with constitutional value except in the case 

of retroactive questioning by a legislative provision of the convention thus legally concluded. 

In the present case, the disputed provisions of the French Civil  Code were in force before the 

cession, which once again shows for the court the lack of seriousness of the question. 

Finally, FG Hemisphere considers that by ruling that the disputed right of withdrawal can be 

invoked by the debtor assigned at the stage of contesting an arbitration award, the Court of 

Cassation would have conferred unconstitutional scope on articles 1699, 1700 and 1701 of the 

French Civil  Code. However, ñconstantò case law cannot result from a single judgment, even 


















